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In the District Court of the United States, Southern

District of California, Central Division

No. 12961-HW

FRANK SPECTOR,
Plaintiff,

vs.

H. R. LANDON, District Director, Los Angeles

District, Immigration and Naturalization Serv-

ice,

Defendant.

AMENDED COMPLAINT FOR DECLARA-
TORY JUDGMENT AND FOR INJUNCTION

Comes now the plaintiff, Frank Spector, and for

cause of action against the defendant alleges as

follows

:

I.

This action seeks (1) a declaratory judgment

that the warrant for the deportation of plaintiff

issued by the Secretary of Labor August 13, 1930,

is void and without force or effect, and (2) an

injunction restraining the defendant from proceed-

ing against the plaintiff under said warrant pur-

suant to the provisions of Section 20 of the Immi-

gration Act of February 5, 1917, as amended by

Section 23 of the Internal Security Act of 1950

(8 U.S.C. 156; Public Law 831, 81st Congress)

pending determination of the validity of such war-

rant.
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II.

The jurisdiction of the Court in this action

arises under the Act of June 14, 1934, as amended

Title 28, TT.S.C. Section 400. [2*]

III.

Plaintiff Frank Spector has been a resident of

the United States continuously since 1913. At all

times since 1920, with negligible exceptions, he has

been and now is a resident of the State of Califor-

nia. He is married and is the father of a native-

born adult daughter who is herself the parent of

children born in the United States. Throughout

his adult life plaintiff has lived and earned his

livelihood in the United States.

IV.

Defendant H. R. Landon is the duly appointed

and acting District Director of the Immigration

and Naturalization Service for the Los Angeles

District and under the supervision and direction

of the Attorney General of the United States and

of the Commissioner of Immigration and Natural-

ization is charged with the administration and

execution within said District of the Immigration

and Naturalization laws of the United States.

V.

On or about August 13, 1930, the Secretary of

Labor as the officer then charged with administra-

tion of the Immigration and Naturalization laws

Page numbering appearing at foot of page of original Certified
Transcript of Record.
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of the United States issued or caused to be issued

a warrant of deportation directing that plaintiff be

deported forthwith to the Union of Soviet Social-

ist Republics. Plaintiff is informed and believes,

and on the basis of such information and belief

alleges that such warrant has never since been can-

celled or vacated.

VI.

Said warrant of August 13, 1930, has never been

executed and deportation of plaintiff thereunder

has never been effected. Plaintiff is informed and

believes and on the basis of such information and

belief alleges that no proceedings for execution of

said warrant were conducted or attempted by the

Secretary of Labor or, following transfer of the

Immigration and Naturalization Service to [3]

the Department of Justice, by the Attorney Gen-

eral between August 13, 1930, and on or about

December 1, 1950.

VII.

At all times since August 13, 1930, plaintiff has

been and now is at liberty and at all such times

plaintiff has been and now is engaged in his

regular and lawful occupation and activities.

VIII.

In or about the month of December, 1950, de-

fendant, purporting to act under and by authority

of said warrant dated August 13, 1930, requested

plaintiff to appear at defendant's offices in the City

of Los Angeles and plaintiff did then and there

appear. Thereupon defendant by his agents, pur-
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porting to act pursuant to Section 20 of the Im-

migration Act of 1917, as amended by Section 23 of

the Internal Security Act of 1950, demanded of

plaintiff that plaintiff execute an application for

admission to the Union of Soviet Socialist Re-

publics for permanent resident and otherwise act

in accordance with directions of the defendant to

effect his own deportation thereto. At all times

since, defendant has continued to demand that

plaintiff make such application and take such other

action to effect his deportation under said warrant

of August 13, 1930, and defendant will, unless re-

strained by this Court, continue to enforce said

warrant and will deport plaintiff thereunder.

IX.

On January 17, 1951, plaintiff by his attorneys

filed with the Board of Immigration Appeals of

the Immigration and Naturalization Service a mo-

tion to vacate said warrant of deportation dated

August 13, 1930, and to dismiss all proceedings

thereunder, and requested opportunity for oral

argument thereon. On February 8, 1951, plaintiff

was notified in writing that such motion, together

with his request for oral argument thereof, had

been denied by the said Board of Immigration

Appeals. On February 26, 1951, and again on

March 8, 1951, plaintiff by counsel wrote to the

Commisisoner of Immigration [4] and Naturaliza-

tion at the offices of the Commissioner in Washing-
ton, D. C, and requested information as to whether

any other steps could be taken by plaintiff within
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the Immigration and Naturalization Service or the

Department of Justice to determine the validity of

said warrant of deportation dated August 13, 1930,

in order to exhaust all administrative remedies;

neither of such letters has ever been acknowledged.

X.

Plaintiff contends that said warrant of deporta-

tion dated August 13, 1930, is and at all times since

the effective date of the Internal Security Act of

1950 has been functus officio and without force or

effect by virtue of the non-execution thereof for a

period of more than twenty years and of the plain-

tiff's continuous lawful residence within the United

States throughout such period.

Defendant contends that said warrant of depor-

tation dated August 13, 1930, is now and at all

times since said date has been in full force and

effect and that plaintiff is subject to deportation

thereunder and to all proceedings in connection

therewith set forth in Section 20 of the Immigra-

tion Act of February 5, 1917, as amended by Sec-

tion 23 of the Internal Security Act of 1950.

XI.

By reason of the foregoing, there is an actual

controversy between the parties hereto with re-

spect to the validity of said warrant of deportation

dated August 13, 1930, and with respect to the

enforcement thereof against the plaintiff by the

defendant.
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XII.

Plaintiff is informed and believes and on the

basis of such information and belief alleges that

unless restrained by this Court defendant intends

to and will forthwith institute proceedings or cause

proceedings to be instituted against plaintiff under

color of said warrant of deportation dated August

13, 1930, and under the provisions of Section 20

of the Immigration Act of February 5, 1917, [5]

as amended by Section 23 of the Internal Security

Act of 1950, thereby depriving plaintiff of his

liberty and of the opportunity to earn his liveli-

hood, to his irreparable injury.

XIII.

In proceeding against plaintiff as aforesaid un-

der said warrant of deportation dated August 13,

1930, defendant has been, is and, unless restrained

by this Court, will continue to act without author-

ity in law and threatens to and will deprive plain-

tiff of his liberty without recourse.

XIV.
Plaintiff is without any plain, speedy or adequate

remedy at law to prevent or redress such irrepar-

able damage and injury as aforesaid.

As and for a Second, Separate and Distinct Cause

of Action, Plaintiff Alleges as Follows:

I.

Plaintiff refers to the allegations of paragraphs
I, II, III, IV, V, VI, VII, VIII, XII and XIV of
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the first cause of action herein and by this refer-

ence incorporates each and all of the allegations

of said paragraphs in this second cause of action

as if the same were fully set forth at length.

II.

Plaintiff is informed and believes and on the

basis of such information and belief alleges that

the defendant intends to and will, unless restrained

therefrom by this Court, invoke against plaintiff

the terms and provisions of Section 20(c) of the

Immigration Act of February 5, 1917, as amended

(8 TT.S.C. 156), as further amended by Section 23

of the Internal Security Act of 1950 (Public Law
831, 81st Congress).

III.

Section 20(c) of the Immigration Act of Feb-

ruary 5, 1917, as [6] amended by Section 23 of the

Internal Security Act of 1950, is unconstitutional

and void on its face and as applied to this plain-

tiff in the following respects:

(a) That in requiring plaintiff to effect his

own deportation under said warrant of depor-

tation dated August 13, 1930, on pain of con-

viction of a felony and imprisonment for up
to ten years for willful failure or refusal, said

Act constitutes and imposes cruel and unusual

punishment upon plaintiff in violation of the

Eighth Amendment to the Constitution of the

United States.

(b) That in imposing said requirements

upon plaintiff more than twenty years subse-
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quent to the issuance and service of said war-

rant of deportation dated August 13, 1930,

said Act is an ex post facto law repugnant to

Article I, Section 9, cl. 3 of the Constitution of

the United States.

(c) That in compelling plaintiff to effect

and execute said warrant of deportation

against himself, said Act denies to plaintiff

due process of law in violation of the Fifth

Amendment to the Constitution of the United

States.

Wherefore, plaintiff prays judgment herein as

follows

:

(1) Declaring that the warrant of deportation

dated August 13, 1930, is functus officio and with-

out force or effect.

(2) Enjoining the defendant, his agents, repre-

sentatives and attorneys from enforcing said war-

rant and the provisions of Section 20(c) of the Im-

migration Act of February 5, 1917, against plaintiff,

or attempting or taking any steps to enforce the same.

Pending trial of this action plaintiff prays for

an interlocutory injunction restraining defendant,

his agents, representatives and attorneys from pro-

ceeding against plaintiff under said warrant of de-

portation dated August 13, 1930, and under said

Section 20(c) of the Immigration Act of Feb-

ruary 5, 1917, and from enforcing the [7] same,

and for such other necessary and appropriate re-

lief as may be required to preserve the status and

rights of the parties pending the conclusion of
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these proceedings, together with such other, further

and different relief as this Court may deem just

and proper.

MARGOLIS AND McTERNAN,
By /s/ JOHN W. PORTER,

Attorneys for Plaintiff.

Affidavit of Service by Mail attached.

[Endorsed]: Filed June 20, 1951. [8]

[Title of District Court and Cause.]

ANSWER TO AMENDED COMPLAINT FOR
DECLARATORY JUDGMENT AND FOR
INJUNCTION

Comes now the defendant, H. R. Landon, District

Director, Los Angeles District, Immigration and Nat-

uralization Service, and in answer to the amended

complaint for declaratory judgment and for in-

junction on file herein admits, denies and alleges

as follows:

I.

Answering paragraph I, defendant denies that the

plaintiff is entitled to a declaratory judgment or to

an injunction as recited therein.

II.

Answering paragraph II, the defendant denies

the allegations contained therein on the ground that

said allegations are conclusions of law to be decided

by this Court.
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III.

Answering paragraph III, the defendant has no

knowledge or information sufficient to form a belief

as to the truth of the averments recited therein,

and basing his denial upon such grounds denies

each and every allegation therein [10] contained.

IV.

Answering paragraph IV, the defendant admits

each and every allegation therein contained.

V.

Answering paragraph V, the defendant admits

each and every allegation therein contained.

VI.

Answering paragraph VI, the defendant denies

each and every allegation contained therein, except

that the defendant admits that the warrant of de-

portation issued on August 13, 1930, has never been

executed and deportation of plaintiff thereunder

has never been effected. And in connection there-

with, defendant alleges that since the issuance of

said warrant of deportation timely, repeated and

continuous efforts have been made to deport the

alien plaintiff thereunder, but defendant has been

unable to obtain travel documents for deportation

to Russia, the country of which said alien is a na-

tive and subject, or to Trieste, the port from which

he came to the United States.

VII.

Answering paragraph VII, the defendant has no
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knowledge or information sufficient to form a belief

as to the truth of the averments recited therein,

and basing his denial upon such ground denies

each and every allegation therein contained.

VIII.

Answering paragraph VIII, defendant admits

each and every allegation contained therein.

IX.

Answering paragraph IX, defendant admits each

and every allegation contained therein, except the

allegation that plaintiff by counsel wrote to the

Commissioner of Immigration and Naturalization,

Washington, D. C, on February 26, 1951, and on

March 8, 1951, and has received no response to

either letter. Answering further the said para-

graph, defendant alleges that he has no knowledge

or information sufficient to form a belief as to the

averments that said letters were [11] written and

not answered, and basing his denial upon such

ground denies each and every allegation relating

thereto.

X.

Answering paragraph X, and specifically the first

paragraph thereof, defendant denies each and every

allegation therein contained on the ground that such

allegations are conclusions of law. Answering the

second paragraph of paragraph X, defendant

admits each and every allegation therein contained.

XI.

Answering paragraph XI, defendant denies each
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and every allegation therein contained on the ground

that such allegations are conclusions of law.

XII.

Answering paragraph XII, defendant alleges that

heretofore, to wit, on June 6, 1951, plaintiff was in-

dicted by the United States Grand Jury and was

re-indicted on July 3, 1951, by said Grand Jury

under the provisions of Section 20 of the Immigra-

tion Act of February 5, 1917, as amended by Sec-

tion 23 of the Internal Security Act of 1950,

(U.S.C., Title 8, Section 156 (c)). A copy of said

latter indictment is marked Exhibit "A" and at-

tached hereto and incorporated herein as if set

out in full.

XIII.

Answering paragraph XIII, defendant denies the

allegations contained therein on the ground that

said allegations are conclusions of law. Defendant

alleges, however, his intention of executing the war-

rant of deportation dated August 13, 1930, if and

when the required travel documents are obtained.

XIV.
Answering paragraph XIV, defendant denies

each and every allegation contained therein.

Answering Plaintiff's Second, Separate and Dis-

tinct Cause of Action, Defendant Admits,

Denies and Alleges as Follows:
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I.

Defendant incorporates his answer to the allega-

tions of paragraphs I, II, III, IV, V, VI, VII,

VIII, XII and XIV to plaintiff's first cause of

action as though fully set out herein, in answer to

paragraph I of plaintiff's [12] second cause of

action.

II.

Answering paragraph II, defendant refers to the

allegations of paragraph XII of his answer to the

first cause of action, and by this reference incor-

porates each and all of the allegations of said para-

graph as if the same were fully set forth here at

length.

III.

Answering paragraph III, defendant denies each

and every allegation therein contained on the

ground that said allegations are conclusions of law.

For a Further and Distinct Answer and Affirmative

Defense, Defendant Alleges as Follows:

I.

That plaintiff fails to state a cause of action upon

which relief can be granted.

For a Further and Distinct Answer and Affirmative

Defense, Defendant Alleges as Follows:
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I.

That the Court lacks jurisdiction over the subject

matter of said complaint.

Wherefore, the defendant prays judgment as

follows

:

1. That the plaintiff's complaint on file herein

be dismissed and that plaintiff's prayer for injunc-

tion restraining defendant be denied.

2. That the Court refuse to declare the warrant

of deportation dated August 13, 1930, functus officio

or without force or effect.

3. For costs of suit herein incurred, and for

such other and further relief as the Court may
deem just and proper in the premises.

ERNEST A. TOLIN,
United States Attorney.

CLYDE C. DOWNING,
Assistant U. S. Attorney,

Chief, Civil Division.

/s/ ROBERT K. GREAN,
Assistant IT. S. Attorney,

Attorneys for Defendant.
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EXHIBIT A

In the United States District Court, in and for

the Southern District of California, Central

Division

No. 21844 CD

UNITED STATES OP AMERICA,
Plaintiff,

vs.

EFROIM SPECTOR aA/a FRANK SPECTOR,
Defendant.

INDICTMENT

[U.S.C., Title 8, Sec. 156 (c)—Failure to depart

United States after order of deportation.]

The grand jury charges:

Count One

[U.S.C., Title 8, Sec. 156 (c)]

(1) Defendant, Efroim Spector, is an alien who
entered the Port of New York, New York, on or

about August 13, 1913, from Russia, and against

whom an Order of Deportation is outstanding under

the provisions of United States Code, Title 8, Sec-

tion 137, said order having been entered on or about

August 13, 1930, by reason of his having been found

in the United States in violation of said act of Con-

gress in that the defendant believes in, advises, ad-

vocates, and teaches the overthrow by force or

violence of the Government of the United States;

is a member of an organization, association, society
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and group that believes in, advises, advocates, and

teaches the overthrow by force or violence of the

Government of the United States ; and is a member

of an organization, association, society, and group

that writes, circulates, distributes, prints, publishes,

and displays written and printed matter advising,

advocating, and teaching the overthrow by force

or violence of the Government of the United States,

and pursuant to said Order of Deportation, was re-

quired to depart from the United States during the

period of six months from September 23, 1950;

and [14]

(2) During the period of six months from Sep-

tember 23, 1950, the defendant did wilfully fail to

depart from the United States and during said

period and thereafter remained in Los Angeles

County, California, within the Central Division of

the Southern District of California. [15]

Count Two
[U.S.C., Title 8, Sec. 156(c)]

The grand jury realleges all of the allegations

of the first count of this indictment except those

contained in paragraph (2) thereof; and alleges:

During the period of six months from September

23, 1950, in Los Angeles County, California, within

the Central Division of the Southern District of

California, defendant, Efroim Spector did wilfully

fail to make timely application in good faith for

travel or other documents necessary to his depar-

ture from the United States. [16]
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Count Three

[U.S.C., Title 8, See. 156 (c)]

The grand jury realleges all of the allegations of

the first count of this indictment except those con-

tained in paragraph (2) thereof and alleges:

During the period of six months from September

23, 1950, defendant, Efroim Spector, did wilfully

refuse to depart from the United States and during

said period and thereafter remained in Los Angeles

County, California, within the Central Division of

the Southern District of California. [17]

Count Four

[U.S.C., Title 8, Sec. 156 (c)]

The grand jury realleges all of the allegations

of the first count of this indictment except those

contained in paragraph (2) thereof and alleges:

During the period of six months from September

23, 1950, in Los Angeles County, California, within

the Central Division of the Southern District of

California, defendant, Efroim Spector, did wilfully

refuse to make timely application in good faith for

travel or other documents necessary to his depar-

ture from the United States.

A True Bill.

ROBERT B. YOUNG, III,

Foreman.

ERNEST A. TOLIN,
United States Attorney.

ADM:AH
Affidavit of Service by Mail attached.

[Endorsed]: Filed July 12, 1951. [18]
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[Title of District Court and Cause.]

No. 12961-HW Civil

MOTION FOR SUMMARY JUDGMENT OF
DEFENDANT AGAINST PLAINTIFF ; NO-
TICE OF, MOTION; STATEMENT OF MA-
TERIAL FACTS THAT EXIST WITHOUT
SUBSTANTIAL CONTROVERSY; AFFI-
DAVIT IN SUPPORT OF MOTION

Motion for Summary Judgment

Comes now the defendant, H. R. Landon, Dis-

trict Director, Los Angeles District, Immigration

and Naturalization Service, by and through his at-

torneys, Ernest A. Tolin, United States Attorney

for the Southern District of California; Clyde C.

Downing and Robert K. Grean, Assistants United

States Attorney for the Southern District of Cali-

fornia, and moves the Court that it enter pursuant

to Rule 56 of the Federal Rules of Civil Procedure

a summary judgment in his favor, dismissing the

within action on the merits on the ground that

there is no genuine issue as to any material fact and

that said defendant is entitled to a judgment as a

matter of law.

This motion is based and will be presented upon

the records and files herein, all of the pleadings and

documents heretofore and herewith filed by the re-



H. R. Landon, etc. 21

spective parties hereto, and upon the Statement of

Fact, Memorandum of Points and Authorities and

Affidavit in Support of Motion attached hereto.

Dated September 10, 1951,

ERNEST A. TOLIN,
United States Attorney.

CLYDE C. DOWNING,
Asst. U. S. Attorney,

Chief, Civil Division.

/s/ ROBERT K. GREAN,
Asst. U. S. Attorney,

Attorneys for Defendant.

Notice of Motion

To the Plaintiff Above Named and Messrs. Margolis

and McTernan, His Attorneys

:

You and Each of You Will Please Take Notice

that the defendant, H. R. Landon, District Director,

Los Angeles District, Immigration and Naturaliza-

tion Service, by and through the undersigned, will

bring the above and foregoing motion on for hear-

ing before the above-entitled Court in the Court-

room of the Honorable Harry C. Westover, United

States District Judge, in the United States Post

Office and Court House, Los Angeles, California,
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on Monday, the 24th day of September, 1951, at

10:00 o'clock in the forenoon of that date, or as

soon thereafter as counsel may be heard.

Dated at Los Angeles, California, this 10th day

of September, 1951.

ERNEST A. TOLIN,
United States Attorney.

CLYDE C. DOWNING,
Assistant U. S. Attorney,

Chief, Civil Division.

/s/ ROBERT K. GREAN,
Assistant U. S. Attorney,

Attorneys for Defendant.

Statement of Facts

The following facts are material and exist with-

out substantial controversy.

I

The plaintiff, Frank Spector, is a native and

national of Russia who came to this country from

Russia on August 27, 1913, the date of his arrival

at New York.

II.

Following the institution of deportation proceed-

ings against said alien plaintiff and after the re-

quired hearing on the warrant for his arrest, a

Warrant of Deportation, a copy of which is at-

tached hereto and marked Exhibit "A," was issued

on August 23, 1930, directing his deportation to

Russia.
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III.

Said warrant has never been executed and de-

portation of plaintiff thereunder has never been

effected.

IV.

At all times since August 23, 1930, plaintiff has

been and now is at liberty and without restraint,

insofar as said warrant is concerned.

V.

Since the issuance of said Warrant of Deporta-

tion, repeated efforts have been made to deport the

plaintiff thereunder, but the Commissioner of Im-

migration and Naturalization has been unable to

obtain travel documents for deportation to Russia,

the country of which said alien is a native and

subject, or to Trieste, the port from whence he em-

barked for the United States, by reason of the re-

fusal of the Soviet Government to receive plaintiff

as a deportee and by reason of the refusal of the

Allied Military Government, British-United States

Zone, Free Territory of Trieste, to accept said

plaintiff as a deportee.

ERNEST A. TOLIN,
United States Attorney.

CLYDE C. DOWNING,
Assistant U. S. Attorney

Chief, Civil Division.

/s/ ROBERT K. GREAN,
Assistant U. S* Attorney,

Attorneys for Defendant.
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EXHIBIT A
Form8B

Warrant—Deportation of Alien

Bureau of Immigration

United States of America

Department of Labor

Washington

To : District Director of Immigration, Los Angeles,

California,

Commissioner of Immigration, Angel Island

Station, San Francisco, California, or to an

Officer or Employee of the United States Im-

migration Service.

Whereas, from proofs submitted to me Assistant

to the Secretary, after due hearing before Immi-

grant Inspector Albert Del Guercio, held at Los

Angeles, California, I have become satisfied that the

alien Efroim Spector, alias Frank, or Frank E.

Spector, who landed at the port of New York, N. T.,

on or about the 13th day of August, 1913, has been

found in the United States in violation of the Im-

migration act of October 16, 1918, as amended by

the Act of June 5, 1920, to wit : That he believes in,

advises, advocates or teaches the overthrow by force

or violence of the Government of the United States

;

that he is a member of an organization, association,

society or group that believes in, advises, advocates

and teaches the overthrow by force or violence of

the Government of the United States ; and that he

is a member of an organization, society or group
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that writes, circulates, distributes, prints, publishes,

or displays written or printed matter advising, ad-

vocating or teaching the overthrow by force or vio-

lence of the Government of the United States, and

may be deported in accordance therewith

:

I, P. F. Snyder, Assistant to the Secretary of

Labor, by virtue of the power and authority vested

in me by the laws of the United States, do hereby

command you to return the said alien to—Russia,

via Shanghai, China,—the country whence he came,

at the expense of the appropriation " Expenses of

Regulating Immigration, 1931," including the ex-

penses of an attendant, if necessary. Delivery of

the alien and acceptance for deportation will serve

to cancel the outstanding [23] appearance bond.

For so doing, this shall be your sufficient warrant.

Witness my hand and seal this 23rd day of

August, 1930.

P. P. SNYDER,
Assistant to the Secretary

of Labor. [24]

[Title of District Court and Cause.]

AFFIDAVIT IN SUPPORT OF MOTION FOR
SUMMARY JUDGMENT, IN SUIT FOR
DECLARATORY JUDGMENT AND FOR
INJUNCTION

Albert Del Guercio, being duly sworn, deposes

and says as follows

:

1. That he is the Acting District Director for
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the United States Immigration and Naturalization

Service, Los Angeles District, Department of

Justice, and as such is custodian of the records of

the United States Immigration and Naturalization

Service in said District, which show

;

2. That Frank Spector, plaintiff in the foregoing

suit, was born in Russia on or about February 18,

1895;

3. That he immigrated from Russia to the

United States in 1913, departing from Odessa,

Russia, embarking from Trieste, Austria, and ar-

riving at New York, N. Y., where he was examined

and admitted on August 27, 1913, under the name

of Efriom Spektor;

4. That a warrant was issued by authority of the

Secretary of Labor on October 18, 1928, charging

that Spector was subject to deportation under the

Act of October 16, 1918, as amended (8 USC 137)

;

5. That extensive hearings were conducted on

said warrant of arrest for [25] the purpose of giv-

ing Spector an opportunity to show cause why he

should not be deported, and that on August 13, 1930,

an order was made by authority of the Secretary of

Labor directing that Spector be deported to Russia

on the ground that he had been found in the United

States in violation of the Act of October 16, 1918,

as amended (8 USC 137) ;

6. That on August 23, 1930, an implementing

warrant was issued by authority of the Secretary of

Labor directing that Spector be deported to Russia,

as more fully appears in a copy of said warrant of
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deportation which is annexed hereto and marked

Exhibit "A";

7. That following establishment of diplomatic

relations between the United States and the Union
of Soviet Socialist Republics in November, 1933,

the Commissioner of Immigration and Naturaliza-

tion sought to obtain permission from the Soviet

Union for Spector 's deportation to that country;

8. That Spector's case, together with the cases

of other aliens who had been ordered deported to

the Soviet Union, was presented through diplomatic

channels to the Soviet authorities at Moscow,

USSR;

9. That in a letter dated January 26, 1937, the

Secretary of State informed the Secretary of Labor,

the Immigration and Naturalization Service being

in the Department of Labor at that time, that the

Soviet government had refused to receive Spector

as a deportee, and that after the initial refusal his

case with others was presented a second time to

the Soviet authorities without success, as more fully

appears from a copy of said letter which is an-

nexed hereto and marked Exhibit "B"

;

10. That the Commissioner of Immigration and

Naturalization informed the District Director of

Immigration and Naturalization at Los Angeles,

California, in a letter dated March 19, 1937, that

the Soviet authorities at Moscow had definitely de-

clined to permit the return of Spector to the Soviet

Union, but nevertheless specifically directed that

the warrant of deportation in his case would re-
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main outstanding, as more fully appears from a

copy of said letter which is annexed hereto and

marked Exhibit "0";

11. That upon a motion on behalf of Spector to

set aside the aforesaid warrant of deportation out-

standing against him, dated August 23, 1930, [26]

the Board of Immigration Appeals, acting for the

Attorney General, made an order on July 23, 1945,

directing that said motion be denied

;

12. That following the establishment of an allied

military government in the Free Territory of

Trieste, after the liberation of that territory in

World War II, the Commissioner of Immigration

and Naturalization attempted to obtain permission

for Spector 's deportation to Trieste, he having em-

barked for the United States from Trieste when he

came to this country from Russia in 1913; that in

a letter dated April 24, 1948, the Deputy Director

of General Civil Affairs, Headquarters of Allied

Military Government, British-United States Zone,

Free Territory of Trieste, informed the United

States Political Adviser at the said Headquarters

that the entry of Spector into the British-United

States Zone, Free Territory of Trieste, was not per-

mitted, as more fully appears from a copy of said

letter which is annexed hereto and marked Exhibit

13. That following the aforesaid refusal of per-

mission for Spector 's deportation to Trieste, the

Commissioner of Immigration and Naturalization

requested reconsideration of the adverse decision;
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that in a letter dated October 28, 1948, the Execu-

tive of the Civil Affairs Division, Department of

the Army, Special Staff, United States Army,

Washington, D. C, informed an Assistant Com-
missioner in the office of the said Commissioner that

the decision not to permit Spector 's deportation to

Trieste was justified by all the factors in the case,

as more fully appears in a copy of said letter which

is annexed hereto and marked Exhibit "E";

14- That on March 8, 1950, Spector, who had

been on liberty on his own recognizance, was re-

quired to post a bond of $5,000 for his appearance

in the deportation proceedings

;

15. That following enactment of the Internal

Security Act of 1950 on September 23, 1950, Spector

was required to appear at the office of the Immi-

gration and Naturalization Service at Los Angeles,

California, where he was given a questionnaire

form in the Eussian and English languages which

he was requested to execute for the purpose of ob-

taining travel documents for entry into the Soviet

Union, which form Spector failed and refused to

execute on the ground [27] that the warrant of de-

portation outstanding against him was invalid and

without effect because of lapse of time

;

16. That upon a motion on behalf of Spector to

vacate the aforesaid order for his deportation,

dated August 13, 1930, on the ground that it was of

no force or effect because of its non-execution, the

Board of Immigration Appeals, acting for the At-

torney General, made an order on January 29, 1951,

denying said motion

;
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17. That in a letter dated February 8, 1951, the

District Director of Immigration and Naturaliza-

tion at Los Angeles, California, called the attention

of Spector to the requirement of 8 USC 156(c), as

amended by the Internal Security Act of 1950, and

asked that he make every effort in good faith to

obtain a passport or other travel documents so that

he might effect his departure from the United

States pursuant to the outstanding warrant of de-

portation within the time mentioned in 8 USC
156(c)

;

18. That Spector was required to appear at the

office of the Immigration and Naturalization Service

at Los Angeles, California, on February 15, 1951,

at which time he declined to make any statement as

to his efforts, if any, toward obtaining travel docu-

ments for departure from the United States.

Further, deponent saith not.

/s/ ALBERT DEL GUERCIO,
Acting District Director, Immigration and Natural-

ization Service, Los Angeles District.

Subscribed and sworn to before me this 7th day

of September, 1951.

EDMUND L. SMITH,
Clerk, U. S. District Court.

By /s/ RAY E. GRIFFIN,
Deputy Clerk. [28]
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(Copy)

EXHIBIT A

Warrant—Deportation of Alien

United States of America

Department of Labor

Washington

Form 8-B

Bureau of Immigration

No. 29270-833

No. 55648/805

To : District Director of Immigration, Los Angeles,

California,

Commissioner of Immigration, Angel Island

Station, San Francisco, California, Or to any

Officer or Employee of the United States Im-

migration Service-

Whereas, from proofs submitted to me Assistant

to the Secretary, after due hearing before Immi-

grant Inspector Albert Del Guercio, held at Los

Angeles, California, I have become satisfied that

the alien Efroim Spector, alias Frank, or Frank E.

Spector, who landed at the port of New York, N. Y.,

on or about the 13th day of August, 1913, has been

found in the United States in violation of the im-

migration act of October 16, 1918, as amended by

the Act of June 5, 1920, to wit : That he believes in,

advises advocates or teaches the overthrow by force

or violence of the Government of the United States

;

that he is a member of an organization, association,

society or group that believes in, advises, advocates

and teaches the overthrow by force or violence of
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the Government of the United States ; and that he

is a member of an organization, society or group

that writes, circulates, distributes, prints, publishes,

or displays written or printed matter advising, ad-

vocating or teaching the overthrow by force or

violence of the Government of the United States,

and may be deported in accordance therewith

:

I, P. F. Snyder, Assistant to the Secretary of

Labor, by virtue of the power and authority vested

in me by the laws of the United States, do hereby

command you to return the said alien to—Eussia,

via Shanghai, China,—the country whence he came,

at the expense of the appropriation " Expenses of

Kegulating Immigration, 1931," including the ex-

penses of an attendant, if necessary. Delivery of the

alien and acceptance for deportation will serve to

cancel the outstanding appearance bond.

For so doing, this shall be your sufficient warrant.

Witness my hand and seal this 23rd day of

August, 1930.

/s/ P. F. SNYDER,
Assistant to the Secretary

of Labor.

(Copy) [30]
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EXHIBIT B

(Copy)

Department of State

Washington

January 26, 1937.

In reply refer to EB

The Honorable

Frances Perkins,

Secretary of Labor.

My dear Madam Secretary

:

With reference to your Department's letter of

November 19, 1936, and to previous correspondence

with regard to the deportation to the Soviet Union

of persons of Russian and Soviet origin, there are

enclosed lists of the names of the persons—188 in

number—digests of whose cases have been pre-

sented by our Embassy at Moscow to the Soviet

Government with the request that these persons be

received into the Soviet Union as deportees from

the United States.

The lists include the names of 142 persons, di-

vided into categories according to the date of their

departure from Russian or Soviet territory, whom
the Soviet Government has refused to receive as

deportees; of 2 persons whose cases have been

closed by registration as legal residents of the

United States subsequent to the presentation of

their cases to the Soviet authorities of 3 [31] per-

sons whom the Soviet Government has signified its



34 Frank Spector vs.

intention to accept as deportees; of 20 persons

whose cases are stated by the Embassy to be still

pending; and of 21 persons who have been con-

ditionally refused subject to the presentation of

more information with reference to their cases.

This last list is divided into two parts. The first

part includes 11 persons whose names were trans-

mitted to your Department in this Department's

communication of September 5, 1936, with the sug-

gestion of the Soviet authorities that, if practicable,

these persons apply for registration in the United

States in order to enable the Soviet Government to

obtain all the information necessary for a conclu-

sive examination of the Soviet citizenship of each.

The second part contains the names of 10 persons

who were conditionally refused by the People's

Commissariat for Foreign Affairs with the sug-

gestion that their cases be presented with additional

information to the Soviet Embassy or to Soviet

consular officers in the United States.

Note has been made of the statement in your

Department's letter of September 21, 1936, to the

effect that it cannot be expected that prospective

deportees will present themselves of their own free

will at Soviet consulates to apply for passports

and of the additional information with regard to

6 of the 11 persons in the first [32] part of the list

of conditional refusals furnished in your Depart-

ment's letters of November 10 and December 29

and 30, 1936, for transmission to the Soviet Foreign

Office through our Embassy at Moscow. This in-
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formation has not been forwarded to the Embassy
since this Department is of the opinion, in view

of the suggestion of the Soviet Foreign Office that

the cases of the 10 persons named in the second part

of the list should be presented to the Soviet Em-
bassy or to one of the Soviet consulates in the

United States, that all 21 cases should be taken up
by the Immigration and Naturalization Service di-

rectly with the Soviet representatives in this

country.

All of the 142 persons who have been definitely

refused by the Soviet Government were refused

with the statement that they are not citizens of the

Union of Soviet Socialist Republics and therefore

could not be received into the Soviet Union. The

majority of the refusals were accompanied by the

statement that "by virtue of the decree of the All-

Russian Central Executive Committee and the

Soviet of People's Commissars of the E(ussian)

S(ocialist) F(ederated) S(oviet) R(epublic) of

December 15, 1921, 'Regarding the Deprivation of

the Rights of citizenship to Certain Categories of

Persons Resident Abroad' Collection of Laws of the

R.S.F.S.R., 1922, No. 1, Article II, and [33] anal-

ogous decrees of the constituent republics" these

persons "are not citizens of the U.S.S.R and can

therefore not be admitted to the Union." No other

laws or decrees are reported by our Embassy as hav-

ing been cited specifically in connection with the

refusals. After the initial refusal all of these cases

were presented a second time without success.

The list of these cases is divided into categories
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according to whether the persons listed departed

from Russian or Soviet territory prior to November

7, 1917 (Gregorian Calendar, October 25, 1917)

;

between November 7, 1917, and December 15, 1921

;

or subsequent to December 15, 1921. These divisions

into categories were made on a basis of the varying

citizenship status under Soviet law of persons who

departed from Russian or Soviet territory at differ-

ent periods.

From studies of the Soviet laws, decrees, and

court decisions affecting citizenship, particularly of

the decree of December 15, 1921, it appears that

persons who departed from Russia prior to No-

vember 7, 1917 (October 25, 1917), the date of the

establishment of the Soviet Government, lost the

right of Soviet citizenship provided they had lived

abroad without interruption for more than five

years, and had not received passports or other cor-

responding [34] documents from Soviet representa-

tives before June 1, 1922. This date does not apply

to countries in which there were at that time no

Soviet diplomatic representatives. The provision

apparently became applicable to the United States

on December 15, 1934, on the basis of a notice pub-

lished by the Soviet Embassy in Washington on

June 17, 1934. It also appears that persons who

left Soviet territory between November 7, 1917

(October 25, 1917) and December 15, 1921, without

the permission of the appropriate Soviet authorities

lost their Soviet citizenship, and that Soviet citizens

who departed from Soviet territory without due

permission and documents after December 15, 1921,
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lost their Soviet citizenship only if special resolu-

tions to that effect were issued by government or

court organs of the Soviet Union or of the con-

stituent republics. It is to be noted in this connec-

tion that the 3 persons whom the Soviet Govern-

ment has signified its intention to accept as

deportees and the 21 whom it has refused condi-

tionally, all allegedly departed from Soviet territory

after December 15, 1921.

With respect to the initial presentation to the

Soviet Government in the future of cases of persons

whom it is desired to deport to the Soviet Union,

this Department perceives no objection to your De-

partment's following [35] the practice, now fol-

lowed with regard to prespective deportees to other

countries, of presenting such cases initially to the

consular representatives in the United States of the

country to which deportation is to be effected and

of reserving for presentation through the diplomatic

channel only cases which have been refused by the

consular representatives or which present special

difficulties making advisable an initial presentation

through the diplomatic channel. This Department

will, therefore, not forward to our Embassy at

Moscow for presentation to the Soviet Government

any more of the digests which were received from

your Department under cover of its letters of June

20 and November 4, 1935, and August 5, 1936, and

in the future will forward cases to the Embassy

only upon the specific request of your Department.

The Department has ascertained informally that

the Soviet Consular Eepresentatives in the United
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States are authorized to receive requests for permis-

sion to return to the Soviet Union persons whom it

is desired to deport to that country. The Soviet

Consular Representatives in the United States are

:

Gregory Ilyich Gokham, Consul, Washing-

ton, D. C, for the district including Alabama,

Arkansas, District of Columbia, Florida,

Georgia, Kentucky, Louisiana, Maryland, Mis-

sissippi, North Carolina, Oklahoma, South

Carolina, Tennessee, Texas, Virginia, and West

Virginia. [36]

Jean Joseph Lvovich Arens, Consul General,

New York City, for the district including Con-

necticut, Delaware, Illinois, Indiana, Iowa,

Kansas, Maine, Massachusetts, Michigan, Min-

nesota, Missouri, Nebraska, New Hampshire,

New Jersey, New York, North Dakota, Ohio,

Pennsylvania, Rhode Island, South Dakota,

Vermont, and Wisconsin.

Nikolai Valerianovich Aliavdin, Acting Con-

sul General, San Francisco, California, for the

district including Arizona, California, Colorado,

Idaho, Montana, Nevada, New Mexico, Oregon,

Utah, Washington, and Wyoming.

When reports are received from the Embassy at

Moscow with respect to the decision of the Soviet

Government regarding the 20 prospective deportees

whose cases are still pending, you will be informed

thereof.

Sincerely yours,

/s/ CORDELL HULL.
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Enclosures :

Lists as follows:

Persons Whom the Soviet Government Has

Refused to Receive as Deportees.

Persons Whose Cases Have Been Settled by

Registration under the Act of June 8, 1934, and

Whose Names Have Been Withdraw after

Presentation.

Persons Whom the Soviet Government Has

Consented to Receive as Deportees.

Persons Whose Cases Have Been Presented

to the Soviet Government with regard to Whom
No Reply Has Been Received by the Embassy.

Persons Conditionally Refused. [37]

(Copy)

Persons Whom the Soviet Government

Has Refused to Receive as Deportees

I. Persons who left Russia prior to November 17,

1917.*

Name
74. Spector, Efroim, alias Frank E. Spector

File No.

55648/805

Date of Departure from Russia,

June, 1913.

*Julian calendar (Gregorian, October 25, [38]
1917).
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EXHIBIT C

(Copy)

55648/805

March 19, 1937.

Central Office No 55648/805

District No. 29270/833

Name: Efroim Spector, alias Frank or Frank E.

Spector.

District Director,

Los Angeles.

Keferring to Central Office letter of July 6, 1934,

in re deportation of aliens to the IT. S. S. R., you

are advised that the Soviet authorities in Moscow
have definitely declined to permit the return of the

above-named alien to the Soviet Union. Accordingly

the case will be allowed to rest. However, the war-

rant of deportation will remain outstanding.

In the event the alien is confined in prison the

detainer should be withdrawn and prison authorities

advised that deportation cannot be effected.

By direction of the Acting Commissioner.

/s/ W. W. BROWN,
Assistant.

Copy to D.D., San Francisco, with reference to

W/D issued 8/23/30.

ES
W
(2237) [39]
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EXHIBIT D

(Copy)

Headquarters Allied Military Government British-

United States Zone, Free Territory of Trieste

Office of the Deputy Director

General Civil Affairs

24th April, 1948.

AMG/FTT/5/4

Subject: Admission Prank E. Spector to British-

U.S. Zone, Free Territory of Trieste.

To

:

U. S. Political Adviser,

This Headquarters.

1. Eeference is made to the basic request of the

Department of Justice which requests the entrance

of Frank E. Spector into the British-U.S. Zone,

F.TT.

2. Because of the existing political tension and

disturbances in which communism plays a major

part in Trieste; because of the fact that the Zone

has no way of further deporting Mr. Spector should

he arrive and because of the high incident of unem-

ployment and relief in the Zone, the entrance of Mr.

Frank Spector into the British-U.S. Zone, F.T.T,

is not permitted.

H. P. P. ROBERTSON,
Colonel, D/D.G.CA.

A True Copy of the signed original :a.a. [40]
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EXHIBIT E

(Copy)

Confidential

Department of the Army
Special Staff, United States Army-

Washington 25, D. C.

28 October, 1948.

Mr. W. H. Kelly,

Assistant Commissioner,

Immigration and Naturalization Service,

Department of Justice,

Washington 25, D. C.

Dear Mr. Kelly

:

Reference is made to your letter, file No.

A-4773182, to Major Crook of this Division dated

27 August, 1948, and letter, same file number, from

the Commissioner to this Division, dated 24 August,

1948, with reference to the deportation of Efroim

Spektor.

As a result of a request made by the Army for

reconsideration of the Allied Military Government

decision refusing admittance for Spektor into the

Free Territory of Trieste, the Commanding Gen-

eral, Trieste, U. S. Troops, has replied that he con-

siders that Spektor would be of greater danger to

U. S. interests in Trieste than in the United States.

It appears that in reaching this conclusion full

consideration was given to Spektor 's abilities as a

leader and organizer. It is believed that this decision

is justified by all the factors in the case.
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Sincerely yours,

/s/ G. P. LYNCH,
Colonel, GSC, Executive,

Civil Affairs Division. [41]

United States of America

Department of Justice

Immigration and Naturalization Service

September 7, 1951.

CERTIFICATION
By Virtue of the authority vested in me by 8

C.F.R. 383.7, a regulation issued by the Commis-

sioner of Immigration and Naturalization with the

approval of the Attorney General pursuant to 5

U.S.C. 22 and 311, and 8 U.S.C. 102, 222, 458

and 727,

I Hereby Certify that the annexed documents are

originals, or copies thereof, from the records of the

said Immigration and Naturalization Service, De-

partment of Justice, relating to Efroim (Prank)

Spector, Pile No. A-4773182, of which the Attorney

General is the legal custodian.

In Witness Whereof I have hereunto set my hand

and caused the seal of the Department of Justice,

Immigration and Naturalization Service, to be af-

fixed, on the day and year first above written.

[Seal] /s/ ALBERT DEL GUERCIO,
Acting District Director, Immigration and Natural-

ization Service, Los Angeles District.

Affidavit of Service by Mail attached.

[Endorsed]: Piled September 13, 1951. [42]
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EXHIBITS "A" AND "B" TO FURTHER
SUPPLEMENTARY MEMORANDA IN
SUPPORT OF DEFENDANT'S MOTION
FOR SUMMARY JUDGMENT AND IN
ANSWER TO "BRIEF FOR THE PLAIN-
TIFF"

EXHIBIT A
Calendar No. 2241

Report No. 2239

Senate

81st Congress ; 2d Session

Facilitating Deportation of Aliens

August 3 (legislative day, July 20), 1950.—Ordered

to be printed

Mr. Eastland, from the Committee on the Judiciary,

submitted the following

Report

[To Accompany H. R. 10]

The Committee on the Judiciary, to whom was

referred the bill (H. R. 10) to facilitate the de-

portation of aliens from the United States, to pro-

vide for the supervision and detention pending

eventual deportation of aliens whose deportation

cannot be readily effectuated because of reasons be-

yond the control of the United States, and for other

purposes, having considered the same, report favor-

ably thereon with an amendment in the nature of a

substitute and recommend that the bill as amended

do pass.
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Amendment

Strike out all after the enacting clause and insert

in lieu thereof the following

:

That section 20 of the Immigration Act of February

5, 1917, as amended (39 Stat. 890; 57 Stat. 553; 8

U. S. C. 156), is hereby amended to read as follows:

"Sec. 20 (a) That the deportation of aliens pro-

vided for in this Act and all other immigration laws

of the United States shall be directed by the Attor-

ney General to the country specified by the alien, if

it is willing to accept him into its territory; other-

wise such deportation shall be directed by the At-

torney General within his discretion and without

priority of preference because of their order as

herein set forth, either to the country from which

such alien last entered the United States ; or to the

country in which is located the foreign port at

which such alien embarked for the United States or

for foreign contiguous territory ; or to any country

in which he resided prior to entering the country

from which he entered the United States ; or to the

country which had sovereignty over the birthplace

of the alien at the time of his birth ; or to any coun-

try of which such an alien is a subject, national, or

citizen ; or to the country in which he was born ; or

to the country in which the place of his birth is

situated at the time he is ordered deported; or, if

deportation to any of the said foregoing places or

countries is impracticable, inadvisable, or im-

possible, then to any country which is willing to
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accept such alien into its territory. If the United

States is at war and the deportation, in accord-

ance with the preceding provisions of this section,

of any alien who is deportable under any law of

the United States, shall be found by the Attorney

General to be impracticable or inconvenient be-

cause of enemy occupation [43] of the country

whence such alien came or wherein is located the

foreign port at which he embarked for the United

States or because of other reasons connected with

the war, such alien may, at the option of the At-

torney General, be deported (1) if such alien is a

citizen or subject of a country whose recognized

government is in exile, to the country wherein is

located that government in exile, if that country

will permit him to enter its territory; or (2) if

such alien is a citizen or subject of a country

whose recognized government is not in exile, then,

to a country or any political or territorial sub-

division thereof which is approximate to the coun-

try of which the alien is a citizen or subject, or,

with the consent of the country of which the alien

is a citizen or subject, to any other country. No
alien shall be deported under any provision of this

Act to any country in which the Attorney General

shall find that such alien would be subjected to

physical persecution. If deportation proceedings

are instituted at any time within five years after

the entry of the alien, such deportation, including

one-half of the entire cost of removal to the port

of deportation, shall be at the expense of the con-

tractor, procurer, or other person by whom the
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alien was unlawfully induced to enter the United

States, or, if that cannot be done, then the cost of

removal to the port of deportation shall be at the

expense of the appropriation for the enforcement

of this Act, and the deportation from such port

shall be at the expense of the owner or owners of

such vessels or transportation lines by which such

aliens respectively came, or, if that is not practicable,

at the expense of the appropriation for the enforce-

ment of this Act. If deportation proceedings are

instituted later than five years after the entry of

the alien, or, if the deportation is made by reason

of causes arising subsequent to entry, the cost

thereof shall be payable from the appropriation

for the enforcement of this Act. A failure or re-

fusal on the part of the masters, agents, owners,

or consignees of vessels to comply with the order

of the Attorney General to take on board, guard

safely, and transport to the destination specified

any alien ordered to be deported under the pro-

visions of this Act shall be punished by the im-

position of the penalties prescribed in section

eighteen of this Act: Provided, That when in the

opinion of the Attorney General the mental or

physical condition of such alien is such as to require

personal care and attendance, the said Attorney

General shall when necessary employ a suitable

person for that purpose, who shall accompany such

alien to his or her final destination, and the expense

incident to such service shall be defrayed in the

same manner as the expense of deporting the ac-

companied alien is defrayed. Pending final deter-
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ruination of the deportability of any alien taken

into custody under warrant of the Attorney Gen-

eral, such alien may, in the discretion of the At-

torney General (1) be continued in custody; or (2)

be released under bond in the amount of not less

than $500, with security approved by the Attorney

General; or (3) be released on conditional parole.

It shall be among the conditions of any such bond,

or of the terms of release on parole, that the alien

shall be produced, or will produce himself, when

required to do so for the purpose of defending

himself against the charge or charges under which

he was taken into custody and any other charges

which subsequently are lodged against him, and

for deportation if an order for his deportation has

been made. When such an order of deportation has

been made against any alien, the Attorney General

shall have a period of six months from the date

of such order within which to effect the alien's de-

parture from the United States, during which

period, at the Attorney General's discretion, the

alien may be detained, released on conditional

parole, or upon bond in an amount and specifying

such conditions for surrender of the alien to the

Immigration and Naturalization Service as may be

determined by the Attorney General. If deporta-

tion has not been practicable, advisable, or possible,

or departure of the alien from the United States

has not been effected, within six months from the

date of the order of deportation the alien shall

become subject to such further supervision and

detention pending eventual deportation as is au-
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thorized hereinafter in this section. The Attorney

General is hereby authorized and directed to ar-

range for appropriate places of detention for those

aliens whom he shall take into custody and detain.

"(b) Any alien, against whom an order of de-

portation, heretofore or hereafter issues, has been

outstanding for more than six months shall, pending

eventual deportation, be subject to supervision

under regulations prescribed by the Attorney Gen-

eral. Such regulations shall require any alien sub-

ject to supervision (1) to appear from time to time

before an officer of the Immigration and Naturaliza-

tion Service for identification; (2) to submit, if

necessary, to medical and psychiatric examination

at the expense of the United States; (3) to give

information under oath as to his nationality, cir-

cumstances, habits, associations, and activities, and

such other information whether or not related to

the foregoing as the Attorney General may deem

fit and proper; and (4) to conform to such reason-

able written restrictions on his conduct or activities

as are prescribed by the Attorney General in his

case. Any alien who shall wilfully fail to comply

with such regulations, or wilfully fail to appear or

to give information or submit to medical or psy-

chiatric examination if required, or knowingly give

false information in relation to the requirements

of such regulations, or knowingly violate a reason-

able restriction imposed upon his conduct or

activity, shall upon conviction be guilty of a felony,

and shall be fined not more than $1,000 or shall be

imprisoned not more than one year, or both.
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" (c) Any alien against whom an order of de-

portation has heretofore or shall hereafter be is-

sued under (1) the Act of October 16, 1918, as

amended (40 Stat. 1012, 41 Stat. 1008, 54 Stat. 673;

8 XL S. C. 137) ; (2) the Act of February 9, 1909, as

amended (35 Stat. 614, 42 Stat 596; 21 U. S. C. 171,

174-175) ; the Act of February 18, 1931, as amended

(46 Stat. 1171, 54 Stat. 673; 8 IT. S. C. 156a)
; (3) so

much of section 19 of the Immigration Act of 1917,

as amended (39 Stat. 889-890; 54 Stat. 671-673, 56

Stat. 1044; 8 U. S. C. 155) as relates to criminals,

prostitutes, procurers or other immoral persons, an-

archists, subversives and similar classes, who shall

fail to depart from the United States within a

period of six months from the date of such order

of deportation shall upon conviction be guilty of

a felony, and shall be imprisoned not more than ten

years : Provided, That the court may for good cause

suspend the sentence of such alien and order his

release under such conditions as the court may pre-

scribe. In determining whether good cause has

been shown to justify releasing the alien, the court

shall take into account such factors as (1) the age,

health, and period of detention of the alien; (2)

the effect upon the national security and public

peace or safety; (3) the likelihood of the alien's

following a course of conduct which made or would

make him deportable; (4) the character of the

efforts made by such alien himself and by repre-

sentatives of the country or countries to which his

deportation is directed to expedite the alien's de-

parture from the United States; (5) the reason for
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the inability of the Government of the United

States to secure passports, other travel documents,

or deportation facilities from the country or coun-

tries to which the alien has been ordered deported;

and (6) the eligibility of the alien for discretionary

relief under the immigration laws.

"(d) Should any alien return to the United

States after having departed pursuant to this sec-

tion, the previous warrant of deportation against

him shall be considered as reinstated from its

original date of issuance.

" (e) If any alien subject to this section is able to

depart from the United States, except that he is

financially unable to pay his passage, the expense

of such passage to the country to which he is des-

tined may be paid from the appropriation for the

enforcement of this Act, unless such payment is

otherwise provided for under this Act.

"(f) No alien detained under any provision of

law relating to the exclusion or expulsion of aliens

shall, prior to an unreviewable order discharging

him from custody, be released by any court, on bond

or otherwise, except pursuant to the order of a

Federal court composed of three judges."

Purpose of the Bill

The purpose of the bill as amended is to amend

existing laws relating to the deportation of aliens

so that there may be more effective control over

deportable aliens who cannot be deported for rea-
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sons beyond the control of the United States. The

major provisions of the bill are as follows:

1. The bill would enlarge the authority of the

Attorney General to determine the country to which

an alien unlawfully in the United States is to be

deported.

2. The bill specifies the procedure to be followed

and the control to be exercised by the Attorney

General in dealing with aliens illegally in the

United States, and provides criminal penalties for

violation of the terms of supervision of deportable

aliens.

3. The bill provides criminal penalties for de-

portable aliens in the criminal, subversive and im-

moral classes who fail to depart from the United

States, but vests in the court power, under certain

conditions, to release such aliens from [44] con-

finement.

4. The bill prevents the release from custody of

a deportable alien prior to the time that a final ju-

dicial determination is made in favor of the alien,

except by order of a court consisting of three Fed-

eral judges.

Statement

1.

One of the most serious problems with which this

country is faced is our inability to execute orders of

deportation in certain cases. If the country of the

deportable alien's last residence, the country of his

citizenship, or the country in which he was born
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refuses to accept the return of such deportable alien,

there is nothing further that can be done under exist-

ing law. The present law on this subject reads as

follows

:

That the deportation of aliens provided for in

this Act shall, at the option of the Attorney Gen-

eral, be to the country whence they came or to

the foreign port at which such aliens embarked

for the United States; or, if such embarkation

was for foreign contiguous territory, to the for-

eign port at which they embarked for such terri-

tory; or, if such aliens entered foreign con-

tiguous territoiy from the United States and

later entered the United States, or if such aliens

are held by the country from which they entered

the United States not to be subjects or citizens

of such country, and such country refuses to

permit their reentry, or imposes any condition

upon permitting reentry, then to the country of

which such aliens are subjects or citizens, or to

the country in which they resided prior to enter-

ing the country from which they entered the

United States (39 Stat. 890; 57 Stat. 553; 8

U. S. C. 156).

Under the above-quoted statute the courts have

held that the Attorney General must follow the order

in which such places are set forth in the statute in

choosing the place to which the alien must be de-

ported. This results in a great many administrative

delays, because in many cases our Government

knows from past experience that certain govern-
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merits will not accept aliens ordered deported by our

authorities. H. R. 10 will avoid such results, be-

cause it permits the alien in the first instance to

name the country to which he wishes to be deported.

If that country is willing to accept him, then his

deportation will be accomplished. Further, the bill

is expressly designed to overrule past court de-

cisions, holding that the Attorney General must fol-

low the order in which such places are set forth in

the statute in choosing the place to which an alien

must be deported. It is broad enough to allow the

Attorney General to deport an alien to practically

any country in which the alien may have ties

through birth, nationality or previous places of resi-

dence. Finally, if these efforts fail, the alien may
be deported to any country which is willing to accept

him. In short, the bill attempts to do that which

Judge Freed, in Glickas v. Tomlinson (49 F. S. 104

(1943)) stated he thought the existing section 20

was intended to do, namely

:

It is the court's conclusion, from an analysis

of the statute and the many decisions construing

it, and from a canvass of the congressional re-

ports attending its passage, that it was never

intended that the Attorney General, if he failed

to find a haven of refuge for a deportable

alien in the country to which he was to be

deported, should provide a safe asylum for him

in the United States.

The language of the bill, as amended by the com-

mittee, provides, however, that no alien shall be de-
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ported to a country in which the Attorney General

finds that such alien would be subjected to physical

persecution.

2.

The second major provision of the bill is to be

accomplished by new legislation which outlines the

procedure and control which the Attorney General

will follow and exercise in dealing with deportable

aliens.

Existing law merely states generally that pending

the final disposal of the case of any alien so taken

into custody, he may be released under a bond of

not less than $500, with security approved by the

Attorney General, and conditioned that he shall be

produced when required for a hearing on the

charges against him and for deportation if found

unlawfully in this country. This has often been

found to be lacking in clarity and doubtful in pur-

pose when questions have arisen concerning pro-

cedure following arrest of an alien, or during the

interim between his arrest and his hearing and

decision on his case, or during the time after he is

ordered deported and the accomplishment or failure

of such deportation. The committee believes that

this bill will greatly simplify such details.

In the ordinary case the deportation of an alien

from this country is usually accomplished well

within 6 months after an order of deportation has

been isued against him. In some instances, however,

extended correspondence with officials of foreign

governments is necessary in order to establish the

nationality of the alien and to obtain consent for
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his return abroad. It is often found, also, that no

country will accede to this Government's request

that an alien be accepted as a deportee. The bill will

expressly authorize the Attorney General, in his dis-

cretion, to hold arrested aliens in custody, or to

release them under bond or on conditional parole,

pending final determination of their deportability

and for a 6-month period after an order of depor-

tation is issued and while such negotiations take

place. The bill further provides that among the

conditions of any bond exacted, or in the terms of

release on parole, there shall be a condition that the

alien shall be produced when required for defense

against the charges upon which he appears to be

deportable and for deportation if he is found subject

to that action. A similar provision relates to release

on bond or parole for 6 months after the alien has

been ordered deported. These provisions, of course,

enumerate only one of the conditions which is man-

datory in the bond or as a parole condition. The

bill intends that the Attorney General shall have full

discretion in imposing any other conditions or terms

in the bond or parole agreement which he may see

fit to include. Thus, a man released on bond might

have as a condition of the bond that he also be sub-

ject to make periodic reports to the immigration

officials as to his whereabouts and furnish other

desired information. Or a bond might provide as

one of its conditions that upon demand by the At-

torney General the existing bond shall be sur-

rendered and a new bond in greater or less amount

or other conditions shall be furnished. The bill in-
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tends that the Attorney General shall have un-

trammeled authority to impose such conditions or

terms as he sees fit in releasing an alien under bond

or conditional parole pending final determination

of the deportability of the alien and for 6 months

after an order of deportation has been issued against

him. The procedure after that time is governed by

subsequent subsections of the new section 20. Exist-

ing law does not grant the Attorney General any

specified period within which he may hold deport-

able aliens in custody or [45] under control while he

negotiates for their return abroad. Some courts

have ordered the release of such deportable aliens

by means of the writ of habeas corpus in less than

6 months, even though the delay in their deporta-

tion was being caused by continuing negotiations

between this Government and foreign governments.

The committee considers that 6 months is a reason-

able time to grant to our Government within which

to conclude the necessary detail work involved in

some cases before deportation of an alien can be

effected.

The bill introduces a new procedure whereby sta-

tutory authority is granted to the Attorney General

to continue his control over aliens ordered deported

and in whose cases it has not been practicable, ad-

visable, or possible to deport an alien within 6

months after a deportation order against him has

been entered or his departure from this country has

not otherwise been effected, such as through his

own voluntary departure under the deportation

order.
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The Supreme Court of the United States has re-

peatedly held that the right to exclude or expel

aliens is an inherent and inalienable right of every

sovereign and independent nation; as a sovereign

and independent Nation the United States of Amer-

ica has that right indisputably. (See Fong Yue
Ting v. United States, 149 U. S. 698.) But over a

period of years there have arisen hundreds of cases

of aliens who have been ordered deported by the

duly constituted authorities of this Nation who

could not be deported because of the failure or

refusal of foreign governments to grant passports

for their return and, in some instances, by refusal

of the aliens themselves to cooperate or take steps

to obtain travel documents or to leave the United

States even though they had been ordered deported.

The records show that on April 15, 1949, there

were some 3,278 warrants of deportation which had

been issued over a period of years and that were

not enforceable. Of the aliens covered by these

warrants 2,147 were so-called iron-curtain nationals,

and of that number 1,180 were Russians. Of the

3,278 deportation orders 1,293 were based on crim-

inal or immoral charges and 112 were issued under

the act of October 16, 1918, as amended (8 U. S. C.

137), which relates to anarchists and similar sub-

versive classes. The records also show that there

are 416 additional pending cases in which there is

every reason to suppose that deportation cannot

readily be effected. Of this number some 139 are

of the criminal or immoral classes. There are at

least 91 of the pending cases which involve persons
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who are subject to deportation to the so-called

iron-curtain countries. At least 11 of these 91 are

Russians.

Furthermore, at the close of the fiscal year 1949,

the records showed that there were under investiga-

tion looking to deportation or under actual depor-

tation proceedings the cases of 1,067 aliens, who,

prima facie, are deportable under the act of Oc-

tober 16, 1918, as amended. Assuming that all of

these aliens will eventually be ordered deported,

it can be expected that these orders will be nonen-

forceable in the majority of the cases for the reason

that the Service will be unable to procure travel

documents.

The situation has now become so serious, with

every indication that it will increase rather than

diminish in importance, that the committee feels

that the enactment of legislation of this type is a

necessity, not only to the proper administration of

the immigration laws, but from the standpoint of

the national security of the United States.

It does not appear to be out of order to relate

at this point several individual cases involved.

First is the case of Frank E. Spector, born in

Odessa, Russia, and now living in Los Angeles,

Calif. He served a jail sentence in California in

1930 and was ordered deported by the Attorney

General that same year, being a person who advo-

cates and teaches the overthrow by force or violence

of the Government of the United States. Spector

showed up in Los Angeles about 1921. Since then

he has had a record of continuous activities and
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leadership in the Communist Party. Last year he

defied the authority of the California State Senate

and was threatened with contempt. He was told that

contempt might be ground for deportation from the

United States. In reply Spector retorted, "You are

too late, Mr. Tenney, my order of deportation has

been issued 21 years ago and I am still here." The

Attorney General's comment on Spector is as fol-

lows:

As a result of numerous refusals on the part

of Russia to issue a travel document to the

alien, he is free to travel in the United States

and continue his communistic activities. He has

been openly and usually defiant of this Govern-

ment's efforts to carry out the law in his case.

We have no means whereby he can be taken

into custody. In view of his ability as a leader

and organizer, he is a distinct threat to the

national security of the United States.

The second case is that of Badrig Selian, 50, a

native of Turkey. He is an active member of the

Communist Party and one of their most important

publicists in the United States. In 1930 his de-

portation was ordered but refused by Turkey and

by Syria, which now controls his birthplace. Of his

own free will he left the United States last year

after the Government had failed throughout 18

years to get him out of the country. Concerning

the Selian case the Attorney General says that

—

this Communist declined to leave the United

States, and since no country of origin would

take him we were obliged to permit him to re-
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main here at large. When it suited his own

purposes, however, he was able through his own

efforts to obtain a passport. Selian, we believe,

would have departed years earlier had the al-

ternative been indefinite detention as author-

ized in the Hobbs bill.

Next case : Joseph Bernard, alias Charles Murphy,

55, is probably a native of Switzerland. He came to

this country as a visitor and stayed. In 1934 he was

sentenced in Salt Lake City, Utah, for 5 years for

indecent assault. In 1943 he was again sentenced

for taking indecent liberties with female children.

This sex criminal is allowed to continue at large in

the United States as a potential menace to the health

and morals of children with whom he may come

into contact. He is under order to be deported but

remains at large because under existing law we can-

not send him to the country he came from, Canada,

which refuses him, and without his consent we can-

not send him to any other country.

Another case : Mones Chomsker, 63, of New York

City, a native of the portion of Poland that is now

within Soviet borders. He has at least a dozen

aliases. He has been convicted at least 30 times on

charges of larceny, theft, professional thief, and

assault. His sentences have ranged from 30 days to

3 years. He was ordered deported, but Soviet

Russia refused a passport. This alien is a confirmed

criminal mandatorily deportable under our laws but

the Department of Justice under existing law is

unable to effect his departure. He remains at large,

a continuous and continuing menace to the peace

and safety of our country. [46]
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Another deportable alien, John Mastin, 50, was

born in England and migrated to Canada, where-

from he came to the United States. He has a long

record of convictions for larceny, robbery, and bur-

glary. Since Great Britain is unable to locate a rec-

ord of his birth in England, a passport is refused.

We are unable to deport this alien under existing

law even though he is a habitual criminal. We can-

not keep him in detention but must allow him to re-

main at large.

And still another, Joseph Vandervelt, 48, of

Detroit, Mich., is a native of Belgium. His record

speaks for itself. He married and is the father of

four children. He applied for and was put on relief

in Detroit during 1934 by falsely representing him-

self to be a native-born citizen. He claims to be

physically unable to work although medical exami-

nation disclosed that he is fit for work. He admits

that he falsely claimed birth in the United States

in order to secure relief money. In 1944 he was

given 6 months to 10 years sentence for indecent

liberties with a 3-year-old girl. He is now in jail.

The Attorney General says:

This alien, although able to work, has refused

or avoided employment. He secured relief funds

fraudulently and has been imprisoned for a sex

crime. His family has derived little or no sup-

port from his efforts during the past 14 years.

Upon his release from prison it will be neces-

sary to allow him to remain at large a burden to

the community and a threat to the morals of

children.

The gravity of the situation stems from the
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absence of any power now placed in the Attorney

General to exercise continuing supervision and con-

trol over aliens who have been ordered deported

but who either because of lack of cooperation by

foreign governments or by the aliens themselves

cannot be deported from the United States and who,

therefore, remain indefinitely in this country in de-

fiance of the fact that they have been ordered de-

ported. To improve this situation the bill provides

that those deportable aliens whose departure is not

effected within 6 months after a warrant is issued

shall be subject to further supervision by the At-

torney General.

The bill gives the Attorney General authority to

place any deportable alien not deported within 6

months after issuance of a warrant under super-

vision and to require him to make periodical ap-

pearances before officers of the Immigration and

Naturalization Service to be identified and to give

account of his activities while he remains in this

country. Such aliens are to conform to such reason-

able restrictions upon their conduct as may be pre-

scribed in their individual cases. Failure to comply

with the conditions of their supervision subjects

the alien to criminal penalties.

3.

The bill, as it passed the House of Representa-

tives, provided power in the Attorney General to

indefinitely detain deportable aliens in certain cases.

This provision in the bill as it passed the House of

Representatives appears to present a constitutional

question. The committee, without undertaking to
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pass on the constitutionality of this provision, has

decided to delete the provision and to provide in its

stead penal provisions to be invoked by judicial

process against deportable aliens in the subversive,

criminal, and immoral classes who fail to depart

from the United States. In the case of Wong Wing

vs. United States (163 U. S. 228, 1. c. 235), the

Supreme Court of the United States stated

:

We think it clear that detention or temporary

confinement, as part of the means necessary to

give effect to the provisions for the exclusion or

expulsion of aliens would be valid. Proceedings

to exclude or expel would be vain if those ac-

cused could not be held in custody pending the

inquiry into their true character and while ar-

rangements were being made for their deporta-

tion. Detention is a usual feature of every case

of arrest on a criminal charge even when an in-

nocent person is wrongfully accused ; but it is not

imprisonment in a legal sense.

So, too, we think it would be plainly competent

for Congress to declare the act of an alien in re-

maining unlawfully within the United States to be

an offense, punishable by fine or imprisonment, if

such offense were to be established by a judicial

trial.

The bill further provides, under certain condi-

tions, for release of the convicted alien under the

supervision of the court.

4.

The bill, as it passed the House of Representa-

tives, provided that no court shall have jurisdiction
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to release on bond or otherwise any alien detained

under any provisions of law relating to the exclusion

or expulsion of aliens at any time prior to a deci-

sion of court in his favor which is not subject to

further judicial reviews. It is the opinion of the

committee that provision should be made for pos-

sible release by the courts of an alien who is so de-

tained, but that such release should only be pursu-

ant to the order of a Federal court composed of

three judges. Accordingly, the provision contained

in the bill as it passed the House of Representa-

tives has been revised to read as follows:

No alien detained under any provision of law

relating to the exclusion or expulsion of aliens

shall, prior to an unreviewable order discharging

him from custody, be released by any court, on

bond or otherwise, except pursuant to the order

of a Federal court composed of three judges.

The committee, after consideration of all the

facts in the case, is of the opinion that the bill

(H. R. 10), as amended, should be enacted.

Changes in Existing Law
In compliance with subsection (4) of rule XXIX

of the Standing Rules of the Senate, changes in ex-

isting law made by the bill, as reported, are shown

as follows (existing law proposed to be omitted is

enclosed in black brackets and the new matter is

printed in italics, while existing law in which no

change is proposed is shown in roman) :

Section 20 of the Immigration Act of February 5,

1917, as Amended (39 Stat. 890; 57 Stat. 553;

8 U.S.C. 156)
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Sec. 20. (a) [That the deportation of aliens pro-

vided for in this Act shall, at the option of the At-

torney General, be to the country whence they came

or to the foreign port at which such aliens em-

barked for the United States; or, if such embarka-

tion was for foreign contiguous territory, to the

foreign port at wThich they embarked for such ter-

ritory ; or, if such aliens entered foreign contiguous

territory from the United States and later entered

the United States, or if such aliens are held by the

country from which they entered the United States

not to be subjects or citizens of such country, and

such country refuses to permit their reentry, or

imposes any condition upon permitting reentry,

then to the country of which such aliens are sub-

jects or citizens, or to the country in which they

resided prior to entering the country from which

they entered the United States.]

That the deportation of aliens provided for in this

Act and all other immigration laws of the United

States shall be directed by the Attorney General to

the country specified by the alien, if it is willing to

accept him into its territorty; otherwise such deporta-

tion shall be directed by the Attorney General within

his discretion and without priority of preference be-

cause of their order as herein set forth, either to the

country from which such alien last entered the United

States; or to the country in which is located the

foreign port at which such alien embarked for the

United States or for foreign contiguous territory; or

to any country in which he resided prior to entering

the country from which he entered the United States;
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or to the country which had sovereignty over the

birthplace of the alien at the time of his birth; or to

any country of which such an alien is a subject, na-

tional, or citizen; or to the country in which he was

born; or to the country in which the place of his

birth is situated at the time he is ordered deported;

or, if deportation to any of the said foregoing places

or countries is impracticable, inadvisable, or impos-

sible, then to any country which is willing to accept

such alien into its territoy. If the United States is

at war and the deportation, in accordance with the

preceding provisions of this section, of any alien

who is deportable under any law of the United

States, shall be found by the Attorney General to be

impracticable or inconvenient because of enemy oc-

cupation of the country whence such alien came or

wherein is located the foreign port at which he em-

barked for the United States or because of other

reasons connected with the war, such alien may, at

the option of the Attorney General, be deported

[(a)] (1) ^ such alien is a citizen or subject of a

country whose recognized government is in exile, to

the country wherein is located that government in

exile, if that country will permit him to enter its

territory; or [(b)] (2) if such alien is a citizen or

subject of a country whose recognized government

is not in exile, then, to a country or any political or

territorial subdivision thereof which is approximate

to the country of which the alien is a citizen or

subject, or, with the consent of the country of

which the alien is a citizen or subject, to any other

country. No alien shall be deported under any pro-
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vision of this Act to any country in which the At-

torney General shall find that such alien would be

subjected to physical persecution. If deportation pro-

ceedings are instituted at any time within five years

after the entry of the alien, such deportation, includ-

ing one-half of the entire cost of removal to the port

of deportation, shall be at the expense of the con-

tractor, procurer, or other person by whom the alien

was unlawfully induced to enter the United States,

or, if that cannot be done, then the cost of removal

to the port of deportation shall be at the expense

of the appropriation for the enforcement of this

Act, and the deportation from such port shall be

at the expense of the owner or owners of such

vessels or transportation lines by which such aliens

respectively came, or, if that is not practicable, at

the expense of the appropriation for the enforce-

ment of this Act. If deportation proceedings are in-

stituted later than five years after the entry of the

alien, or, if the deportation is made by reason of

causes arising subsequent to entry, the cost thereof

shall be payable from the appropriation for the en-

forcement of this Act. A failure or refusal on the

part of the masters, agents, owners, or consignees

of vessels to comply with the order of the Attorney

General to take on board, guard safely, and trans-

port to the destination specified any alien ordered

to be deported under the provisions of this Act shall

be punished by the imposition of the penalties pre-

scribed in section 18 of this Act: Provided, That

when in the opinion of the Attorney General the

mental or physical condition of such alien is such
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as to require personal care and attendance, the

said Attorney General shall when necessary employ

a suitable person for that purpose, who shall ac-

company such alien to his or her final destination,

and the expense incident to such service shall be

defrayed in the same manner as the expense of de-

porting the accompanied alien is defrayed. [Pend-

ing the final disposal of the case of any alien so

taken into custody, he may be released under a bond

in the penalty of not less than $500 with security

approved by the Attorney General, conditioned that

such alien shall be produced when required for a

hearing or hearings in regard to the charge upon

which he has been taken into custody, and for de-

portation if he shall be found to be unlawfully

within the United States.] Pending -final determina-

tion of the deportability of any alien taken into

custody under warrant of the Attorney General,

such alien may, in the discretion of the Attorney

General (1) be continued in custody or (2) be re-

leased under bond in the amount of not less than

$500, with security approved by the Attorney Gen-

eral; or (3) be released on conditional parole. It

shall be among the conditions of any such bond, or

of the terms of release on parole, that the alien shall

be produced, or will produce himself when required

to do so for the purpose of defending himself

against the charge or charges under which he was

taken into custody and any other charges which

subsequently are lodged against him, and for de~

portation if an order for his deportation has been

made. When such an order of deportation has been
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made against any alien, the Attorney General shall

have a period of six months from the date of such

order within which to effect the alien's departure

from the United States, during which period, at

the Attorney General's discretion, the alien may be

detained, released on conditional parole, or upon

bond in an amount and specifying such conditions

for surrender of the alien to the Immigration and

Naturalization Service as may be determined by the

Attorney General. If deportation has not been prac-

ticable, advisable, or possible, or departure of the

alien from the United States has not been effected,

within six months from the date of the order of de-

portation the alien shall become subject to such

further supervision and detention pending eventual

deportation as is authorized hereinafter in this sec-

tion. The Attorney General is hereby authorized

and directed to arrange for appropriate places of

detention for those aliens whom he shall take into

custody and detain.

(b) Any alien against whom an order of depor-

tation, heretofore or hereafter issued, has been out-

standing for more than six months shall, pending

eventual deportation, be subject to supervision under

regulations prescribed by the Attorney General.

Such regulations shall require any alien subject to

supervision (1) to appear from time to time before

an officer of the Immigration and Naturalization

Service for identification; (2) to submit, if neces-

sary, to medical and psychiatric examination at the

expense of the United States; (3) to give informa-

tion under oath as to his nationality, circumstances,



H. R. Landon, etc. 71

habits, associations, and activities, and such other

information whether or not related to the foregoing

as the Attorney General may deem fit and proper;

and (4) to conform to such reasonable written re-

strictions on his conduct or activities as are pre-

scribed by the Attorney General in his case. Any
alien who shall willfully fail to comply with such

regulations, or willfully fail to appear or to give

information or submit to medical or psychiatric

examination if required, or knowingly give false

information in relation to the requirements of such

regulations, or knowingly violate a reasonable re-

striction imposed upon his conduct or activity, shall

upon conviction be guilty of a felony, and shall be

fined not more than $1,000 or shall be imprisoned

not more than one year, or both.

(c) Any alien against whom an order of depor-

tation has heretofore or shall hereafter be issued

under (1) the Act of October 16, 1918, as amended

(40 Stat. 1012, 41 Stat. 1008, 54 Stat. 673; 8 U. S. C.

137); (2) the Act of February 9, 1909, as amended

(35 Stat. 614, 42 Stat. 596; 21 U. S. C. 171, 174-175);

the Act of February 18, 1931, as amended (46 Stat.

1171, 54 Stat. 673; 8 U. S. C. 156a); (3) so much of

section 19 of the Immigration Act of 1917, as

amended (39 Stat. 889-890; 54 Stat. 671-673, 56 Stat.

1044; 8 U. S. C. 155) as relates to criminals, prosti-

tutes, procurers or other immoral persons, anarch-

ists, subversives and similar classes, who shall fail

to depart from the United States within a period

of six months from the date of such order of depor-

tation shall upon conviction be guilty of a felony,
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and shall be imprisoned not more than ten years:

Provided, That the court may for good cause sus-

pend the sentence of such alien and order his re-

lease under such conditions as the court may
prescribe. In determining whether good cause has

been shown to justify releasing the alien, the court

shall take into account such factors as (1) the age,

health, and period of detention of the alien; (2) the

effect upon the national security and public peace

or safety; (3) the likelihood of the alien's following

a course of conduct which made or would make

him deportable; (4) the character of the efforts

made by such alien himself and by representatives

of the country or countries to which his deportation

is directed to expedite the alien's departure from

the United States; (5) the reason for the inability

of the Government of the United States to secure

passports, other travel documents, or deportation

facilities from the country or countries to which

the alien has been ordered deported; and (6) the

eligibility of the alien for discretionary relief under

the immigration laws.

(a) Should any alien return to the United States

after having departed pursuant to this section, the

previous warrant of deportation against him shall

be considered as reinstated from its original date

of issuance.

(e) If any alien subject to this section is able

to depart from the United States, except that he is

financially unable to pay his passage, the expense

of such passage to the country to which he is des-

tined may be paid from the appropriation for the
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enforcement of this Act, unless such payment is

otherwise provided for under this Act.

(f) No alien detained under any provision of

law relating to the exclusion or expulsion of aliens

shall, prior to an unreviewable order discharging

him from custody, be released by any court, on bond

or otherwise, except pursuant to the order of a

Federal court composed of three judges. [48]

EXHIBIT B

Vice Consolato D 'Italia

Los Angeles 14, California

October 17, 1951.

N. 1888

Pos.A/59-Dep.

Mr. H. R. Landon,

District Director,

Immigration & Naturalization

Service,

458 So. Spring Street,

Los Angeles 13, California.

Dear Sir:

With reference to your inquiry of the 16th inst.,

kindly be advised that it has been for many years

the consistent practice and policy of the Italian

Government not to accept for entry into Italy, in

deportation proceedings, persons who are not citi-

zens of Italy.

This has been the practice and policy of the

Italian Government since long before 1930, and has
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been made known many times to the U. S. Gov-

ernment.

Yours very truly,

MARIO UNGARO,
V. Consul of Italy.

R/s

Affidavit of Service by Mail attached.

[Endorsed]: Filed October 19, 1951. [49]

EXHIBIT "B" TO SUPPLEMENTARY MEM-
ORANDA IN SUPPORT OP DEFEND-
ANT'S MOTION FOR SUMMARY JUDG-
MENT

In the United States District Court in and for the

Southern District of California, Central Division

No. 12961-HW Civil

FRANK SPECTOR,
Plaintiff,

vs.

H. R. LANDON, District Director, Los Angeles

District, Immigration and Naturalization Serv-

ice,

Defendant.

SUPPLEMENTARY AFFIDAVIT IN SUP-
PORT OF MOTION, BY DEFENDANT,
FOR SUMMARY JUDGMENT

Herman R. Landon, being duly sworn, deposes

and says, as follows

:

1. That he is the District Director for the United
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States Immigration and Naturalization Service, Los

Angeles District, Department of Justice, and as

such is custodian of the records of the United

States Immigration and Naturalization Service in

said District and at Los Angeles, California, which

show

;

2. That Frank Spector, plaintiff in this action,

filed a petition for naturalization in the United

States District Court, Los Angeles, California, on

June 3, 1945, as shown by the attached copy of said

petition for naturalization, marked Exhibit "A,"

in which petition for naturalization the said plain-

tiff declared under oath that he was born at Odessa,

Russia, on February 18, 1895, that his last foreign

residence was Odessa, Russia, that he immigrated

to the United States from Odessa, Russia, and that

he entered the United States at New York, N. Y.,

under the name of Efroim Spektor on October 27,

1913, on the SS "Ivernia"; [51]

3. That the said plaintiff embarked on the said

SS " Ivernia" at Trieste, Austria, on his said jour-

ney from Odessa, Russia, to New York, N. Y.

;

4. That Trieste, at which port the said plaintiff

embarked on the SS " Ivernia" en route to New
York, N. Y., in 1913, was subject to Italian sov-

ereignty from November 12, 1920, the date of the

Treaty of Rapallo, to September 15, 1947, the date

of the Peace Treaty with Italy wherein Trieste was

established as a Free Territory

;

5. That from August 23, 1930, the date of the

warrant of deportation directing the said plain-

tiff's expulsion from the United States, to Septem-
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ber 15, 1947, when Italian sovereignty over Trieste

was relinquished, the city and port of Trieste was

a part of the Territory of Italy.

Deponent further asserts that he has been an

officer of the Immigration and Naturalization Serv-

ice during all of the period since August 23, 1930,

the date of the aforesaid warrant of deportation,

and during all such times actively engaged in depor-

tation operations, and that he has never known a

representative of the Government of Italy to give

permission for an alien to be deported from the

United States to Italy in a case corresponding with

plaintiff's, that is, where the alien had no domicile

in that country and was not a national of that coun-

try, and on the contrary understands, upon infor-

mation and belief, it to be now and to have been

during all such period the policy of the Govern-

ment of Italy to decline to accept aliens in depor-

tation proceedings who are not nationals of Italy.

Further, deponent sayeth not.

/s/ HERMAN R. LANDON,
District Director, Immigration and Naturalization

Service, Los Angeles District.

Subscribed and sworn to before me this 4th day

of October, 1951.

[Seal] EDMUND L. SMITH,
Clerk, U. S. District Court.

By /s/ RAY E. GRIFFIN,
Deputy Clerk. [52]
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EXHIBIT A

United States of America

No. 108221

(Copy)

PETITION FOR NATURALIZATION

[Under General Provisions of the Nationality Act

of 1940 (Public, No. 853, 76th Cong.)]

To the Honorable the District Court of the U. S. at

Los Angeles, Calif.

This petition for naturalization, hereby made and

filed, respectfully shows:

(1) My full, true, and correct name is Efroim

Spektor.

(2) My present place of residence is 2927 Bud-

long Ave., Los Angeles, Calif.

(3) My occupation is painter.

(4) I am 48 years old.

(5) I was born on Feb. 18, 1895, in Odessa, Rus-

sia.

(6) My personal description is as follows: Sex,

male ; color, white ; complexion, dark ; color of

eyes, brn; color of hair, brn; height, 5 feet

10 inches; weight, 175 pounds; visible dis-

tinctive marks, vert. sc. R. 4-head; race,

white; present nationality, Russia.

(7) I am married ; the name of my wife is Rose

;

we were married on Aug. 7, 1918, at Chicago,

111. ; she was born at Odessa, Russia, on May
10, 1894, and entered the United States at

Philadelphia, Pa., on July 12, 1911, for
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permanent residence in the United States and

now resides with me and was naturalized on

at certificate No
;

or became a citizen by

(8) I have one child ; and the name, sex, date and

place of birth, and present place of residence

of each of said children who is living, are as

follows: Julia, F., Feb. 10, 1922, Los Angeles,

Calif. Res. with me.

(9) My last place of foreign residence was Odessa,

Russia.

(10) I emigrated to the United States from Odessa,

Russia.

(11) My lawful entry for permanent residence in

the United States was at New York, N. Y.,

under the name of Efroim Spektor on Aug.

27, 1913, on the SS Ivernia as shown by the

certificate of my arrival attached to this peti-

tion.

(12) Since my lawful entry for permanent resi-

dence I have not been absent from the United

States, for a period or periods of 6 months or

longer, as follows

:

* * *

(13) I declared my intention to become a citizen

of the United States on Dec. 30, 1937, in the

District Court of the U. S. at San Francisco,

Calif.

(14) It is my intention in good faith to become a

citizen of the United States and to renounce

absolutely and forever all allegiance and fidel-

ity to any foreign prince, potentate, State, or
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sovereignty of whom or which at this time I

am a subject or citizen, and it is my intention

to reside permanently in the United States.

(15) I am not, and have not been for the period of

at least 10 years immediately preceding the

date of this petition, an anarchist; nor a be-

liever in the unlawful damage, injury, or

destruction of property, or sabotage; nor a

disbeliever in or opposed to organized gov-

ernment; nor a member of or affiliated with

any organization or body of persons teaching

disbelief in or opposition to organized gov-

ernment.

(16) I am able to speak the English language (un-

less physically unable to do so).

(17) I am, and have been during all of the periods

required by law, attached to the principles of

the Constitution of the United States and

well disposed to the good order and happiness

of the United States.

(18) I have resided continuously in the United

States of America for the term of 5 years

at least immediately preceding the date of this

petition, to wit, since Aug. 27, 1913, and con-

tinuously in the State in which this petition

is made for the term of 6 months at least im-

mediately preceding the date of this petition,

to wit, since Feb. 10, 1942.

(19) I have not heretofore made petition for

naturalization: No on at

in the Court, and such petition was

dismissed or denied by that Court for the fol-
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lowing reasons and causes, to wit :

and the cause of such dismissal or denial has

since been cured or removed.

(20) Attached hereto and made a part of this, my
petition for naturalization, are my declara-

tion of intention to become a citizen of the

United States (if such declaration of inten-

tion be required by the naturalization law),

a certificate of arrival from the Immigration

and Naturalization Service of my said lawful

entry into the United States for permanent

residence (if such certificate of arrival be re-

quired by the naturalization law), and the

affidavits of at least two verifying witnesses

required by law.

(21) Wherefore, I, your petitioner for naturaliza-

tion, pray that I may be admitted a citizen

of the United States of America, and that my
name be changed to Frank Spector.

(22) I, aforesaid petitioner, do swear (affirm) that

I know the contents of this petition for

naturalization subscribed by me, that the same

are true to the best of my own knowledge,

except as to matters therein stated to be al-

leged upon information and belief, and that

as to those matters I believe them to be true,

and that this petition is signed by me with my
full true name : So Help Me God.

/s/ EFROIM SPECTOR,
Petitioner.

Alien Registration No. php. [53]
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Affidavit of Witnesses

The following witnesses, each being severally, duly,

and respectively sworn, depose and say

:

My name is John J. Huhn, my occupation is Un-

ion Official. I reside at 228 N. Ave. 59, Los Angeles,

Calif, and

My name is Max Hittelman, my occupation is

Service Sta. Prop. I reside at 132 ST. Soto St., Los

Angeles, Calif.

I am a citizen of the United States of America;

I have personally known and have been acquainted

in the United States with Efroim Spektor, the peti-

tioner named in the petition for naturalization of

which this affidavit is a part, since March, 1942, to

my personal knowledge the petitioner has resided,

immediately preceding the date of filing this peti-

tion, in the United States continuously since the

date last mentioned, and at Los Angeles Co. in the

State of California continuously since March, 1942,

and I have personal knowledge that the petitioner

is and during all such periods has been a person

of good moral character, attached to the principles

of the Constitution of the United States, and well

disposed to the good order and happiness of the

United States, and in my opinion the petitioner is in

every way qualified to be admitted a citizen of the

United States.

I do swear (affirm) that the statements of fact



82 Frank Spector vs.

I have made in this affidavit of this petition for

naturalization subscribed by me are true to the best

of my knowledge and belief : So Help Me God.

/s/ JOHN J. HUM,
/s/ MAX HITTELMAN.

Suscribed and sworn to before me by above-named

petitioner and witnesses in the respective forms of

oath shown in said petition and affidavit in the office

of clerk of the said court at Los Angeles this 3rd

day of June, A.D. 1943.

I Certify That Certificate of Arrival No. 2265823

from the Immigration and Naturalization Service,

showing the lawful entry for permanent residence

of the petitioner above named, together with Decla-

ration of Intention No. 99136 of such petitioner, has

been by me filed with, attached to, and made a part

of this petition on this date.

[Seal] EDMUND L. SMITH,
Clerk.

By /s/ J. W. STEWART,
Deputy Clerk.

[Endorsed]: Filed October 4, 1951. [54]

[Title of District Court and Cause.]

MEMORANDUM OF OPINION

Plaintiff, Frank Spector, is a native of Odessa,

Russia. He came to the United States of America

in 1913. For the past thirty-eight years he has lived



H. R. Landon, etc. 83

in the United States, most of the time in Califor-

nia. He married a fellow immigrant, and there is

one child as issue of the marriage, a daughter, who

herself is the wife of an American citizen.

In 1928 the Secretary of Labor initiated depor-

tation proceedings which culminated on August 23,

1930, in the issuance of a warrant for deportation

of Frank Spector "to Russia, via Shanghai,

China." The deportation order against plaintiff

was not carried out. [55]

In December, 1950, more than twenty years after

plaintiff's deportation was ordered and subsequent

to the amendment of Section 23 of the Internal

Security Act of 1950 (commonly known as the Mc-

Carran Act), plaintiff was summoned before one

of the government's agents and ordered to comply

with the requirements of the McCarran Act. When
Frank Spector failed and refused to comply with

the requirements of said Act, an indictment was

filed in the United States District Court, Southern

District of California, against him, alleging viola-

tions of the provisions of Section 23 of the Internal

Security Act.

The matter came before the Honorable William

C. Mathes, a Judge of this court. Defendant there-

after moved to dismiss the indictment. On Septem-

ber 12, 1951, the Honorable William C. Mathes filed

a Memorandum of Decision, granting the motion to

dismiss as to the second and fourth counts of the

indictment and denying the motion as to the first

and third counts.
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On March 22, 1951, and prior to the hearing be-

fore Judge Mathes, plaintiff filed a complaint in this

court for declaratory judgment and injunction, ask-

ing this court to declare the warrant of deportation

dated August 13, 1930, functus officio and without

force or effect, and that the court stay all future

proceedings by defendant against the plaintiff

herein. In this action plaintiff raises several issues,

the first of which is that the warrant of deporta-

tion is functus officio. This issue wTas raised in the

criminal proceeding before Judge Mathes, and

Judge Mathes held against plaintiff herein. Plain-

tiff contends the lapse of time renders the wTarrant

functus officio; but there is no case holding a war-

rent of deportation void or invalid for lapse of

time in its execution. [56]

In another and separate proceeding in this court

by another petitioner, the same issue was raised,

and counsel agreed that the warrant of deportation

did not lapse solely because of the passing of time.

Not only must there be a long lapse of time be-

tween the issuance of the warrant and its execu-

tion, but other facts must also be found to justify

the court in holding such a warrant to be functus

officio. This Court has given to the plaintiff every

opportunity to present an authority to the effect

that a warrant of deportation is void or invalid

solely because of lapse of time in its execution.

Plaintiff has not cited any case to support such a

contention.

Plaintiff next contends that the government is
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guilty of laches because more than twenty years

elapsed between the issuance of the warrant and its

execution. Plaintiff points out in his brief filed

herein that among the elements of laches, in addi-

tion to unreasonable delay in enforcement not ex-

cused by circumstances beyond the parties' control,

is injury to the opposing party.

Although plaintiff herein urges to the Court that

he has been greatly injured because the government

did not enforce the deportation order within the

twenty-year period, the Court feels that instead

of an injury suffered, plaintiff has in fact been

benefited. In a period of world history when Russia

has been engaged in wars and revolution, the United

States of America has been and is now a most

desirable place in which to live. For more than

twenty years since the deportation order, plaintiff in

this action has had the opportunity of living in the

United States and, if he had so desired, could have

by his conduct convinced the government that he

was desirable as a citizen. Instead of making, over

the years, a good or satisfactory reputation, this

plaintiff [57] by his conduct has made himself

undesirable as a citizen or resident of the United

States of America.

In the hearings before the Senate Committee con-

cerning the McCarran Bill, it was pointed out that

as of April 15, 1949, there were some 3,278 warrants

of deportation which had been issued over a period

of years and which were not enforceable. The situa-

tion had become so serious that the Committee felt

enactment of legislation such as the McCarran Act

a necessity from the standjoint of national security.
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In the Committee report appears the following

:

" First is the case of Frank E. Spector, born

in Odessa, Russia, and now living in Los An-

geles, Calif. He served a jail sentence in Cali-

fornia in 1930 and was ordered deported by the

Attorney General that same year, being a per-

son who advocates and teaches the overthrow

by force or violence of the Government of the

United States. Spector showed up in Los An-

geles about 1921. Since then he has had a

record of continuous activities and leadership

in the Communist Party. Last year he defied

the authority of the California State Senate and

was threatened with contempt. He was told

that contempt might be ground for deporta-

tion from the United States. In reply Spector

retorted, 'You are too late, Mr. Tenny, my
order of deportation has been issued 21 years

ago and I am still here.' . .
."

Plaintiff has no one but himself to censure be-

cause of his conduct and associations in this coun-

try; and if he desired to and did associate and

affiliate himself with Communists or any subversive

group, to his detriment, he now has no right to com-

plain because the government wishes [58] to deport

him to his native country. There is no force in

the argument that plaintiff Spector has been in-

jured by being permitted to remain in this country

subsequent to the order of deportation. The Court

is of the opinion that instead of injury plaintiff

has reaped benefit; consequently the plaintiff's

claim of laches must fall as does his claim of functus

officio.
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Plaintiff contends that the Act, as amended, is

inapplicable in his case. The Act itself refutes such

claim. The Act, after setting forth the duties re-

quired of the alien, specifically provides

:

". . . This subsection shall not make it illegal

for any alien to take any proper steps for the

purpose of securing cancellation of or exemp-

tion from such order of deportation, or for the

purpose of securing his release from incarcer-

ation or custody."

Congress, in passing the Act, desired to protect

the rights of desirable aliens. Congress did not

wipe out the thousands of deportation orders al-

ready made by the government but did provide that

any alien faced with such an order of deportation

could take any proper steps he desired to secure a

cancellation of the order or exemption therefrom.

From the foregoing, we are of the opinion that

plaintiff herein is subject to the provisions of the

McCarran Act ; that the order of deportation entered

against plaintiff has not become void or ineffectual

because of lapse of time; that the government has

not been guilty of laches, and that the Act is

applicable.

Plaintiff further contends that the order of [59]

deportation is invalid for failure to comply with

the terms of the applicable statute, inasmuch as the

order provided that plaintiff was to be deported to

Russia "via Shanghai, China." We find no merit

to plaintiff's contention.

The constitutional consideration of cruel and un-

usual punishment, ex post facto law, and due process
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have been adequately determined by Judge Mathes.

In this case the government filed a Motion for

Summary Judgment. As all of the facts have been

developed by affidavits and in preliminary hearings,

we are of the opinion that the Motion of the gov-

ernment should be granted. Such is the order.

Dated November 1, 1951.

/s/ HARRY C. WESTOVER,
District Judge.

[Endorsed] : Filed November 5, 1951. [60]

In the United States District Court in and for the

Southern District of California, Central Division

No. 12961-HW Civil

FRANK SPECTOR,
Plaintiff,

vs.

H. R. LANDON, District Director, Los Angeles

District, Immigration and Naturalization

Service,

Defendant.

SUMMARY JUDGMENT
The motion of the defendant for summary judg-

ment, pursuant to Rule 56 of the Federal Rules of

Civil Procedure, having been presented to the Hon-

orable Harry C. Westover, Judge presiding, and

Margolis and McTernan, by John W. Porter, hav-
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ing appeared as attorneys for the plaintiff, and

Ernest A. Tolin, United States Attorney; Clyde

C Downing and Robert K. Grean, Assistants United

States Attorney, by Robert K. Grean, having ap-

peared as attorneys for the defendant; and memo-

randa having been filed and oral argument having

been heard on behalf of both the plaintiff and the

defendant, and the defendant having submitted

affidavits, and the cause having been submitted for

decision, and the Court being fully advised in the

premises, and there being no genuine issue as to

any material fact; and the Court having found

that the defendant is entitled to a summary judg-

ment as a matter of law and having filed a Memo-
randum of Opinion on the 5th day of November,

1951, ordering the granting of the defendant's mo-

tion for summary judgment
;

It Is, Therefore, Ordered, Adjudged and Decreed

that the defendant's [61] motion for summary judg-

ment be and the same hereby is granted, that the

warrant for the deportation of plaintiff issued by

the Secretary of Labor on August 13, 1930, is valid,

that this action be and it hereby is dismissed on

the merits with prejudice, and with costs to the

defendant. Costs taxed at $20.00.

Dated this 20th day of November, 1951.

/s/ HARRY C. WESTOVER,
United States District Judge.

Receipt of copy acknowledged.

[Endorsed] : Filed November 21, 1951.

Docketed and entered November 21, 1951. [62]
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[Title of District Court and Cause.]

NOTICE OF APPEAL

Frank Spector, the plaintiff above-named, hereby

appeals from the judgment of the Court entered

herein on November 21, 1951, in favor of defendant

and against plaintiff and from the whole [63]

thereof.

Dated January 21, 1952.

MARGOLIS and McTERNAN,
By /s/ JOHN W. PORTER,

Attorneys for Plaintiff.

Affidavit of Service by Mail attached.

[Endorsed] : Filed January 21, 1952. [64]

[Title of District Court and Cause.]

CERTIFICATE OF CLERK

I, Edmund L. Smith, Clerk of the United States

District Court for the Southern District of Califor-

nia, do hereby certify that the foregoing pages

numbered from 1 to 68, inclusive, contain the origi-

nal Amended Complaint ; Answer to Amended Com-

plaint; Motion for Summary Judgment, Notice of

Motion, Statement of Facts, and Affidavit in Sup-

port; Exhibits A and B to Further Supplementary

Memoranda in Support of Motion for Summary

Judgment; Supplementary Affidavit in Support of

Motion for Summary Judgment; Memorandum of
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Opinion; Summary Judgment; Notice of Appeal

and Designation of Record and Designation of Ad-

ditional Matters which constitute the record on

appeal to the United States Court of Appeals for

the Ninth Circuit.

I further certify that my fees for preparing and

certifying the foregoing record amount to $2.00

which sums has been paid to me by appellant.

Witness my hand and the seal of said District

Court this 5th day of February, A.D. 1952.

[Seal] EDMUND L. SMITH,
Clerk.

By /s/ THEODORE HOCKE,
Chief Deputy.

[Endorsed] : No. 13249. United States Court of

Appeals for the Ninth Circuit. Frank Spector, Ap-

pellant, vs. H. R. Landon, District Director, Los

Angeles District, Immigration and Naturalization

Service, Appellee. Transcript of Record. Appeal

from the United States District Court for the

Southern District of California, Central Division.

Filed February 6, 1952.

/s/ PAUL P. O'BRIEN,

Clerk of the United States Court of Appeals for the

Ninth Circuit.
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In the United States Court of Appeals

for the Ninth Circuit

No. 13249

FRANK SPECTOR,
Plaintiff,

vs.

H. R. LANDON, District Director, Los Angeles

District, Immigration and Naturalization

Service,

Defendant.

APPELLANT'S STATEMENT OF POINTS
ON APPEAL

Appellant hereby states that he intends to and

will raise and rely on the following points upon his

appeal herein, notice of which has heretofore been

filed:

(1) That the warrant for deportation of plain-

tiff, issued August 23, 1930, prior to September 23,

1950, became and was functus officio and spent of

all validity and effect.

(2) That in failing to execute or take all rea-

sonable steps to execute the warrant over a period

of more than 20 years, the government was guilty

of laches such that to permit execution of the war-

rant now would be arbitrary and unconscionable.

(3) That the warrant, in providing for deporta-

tion to Shanghai, China, is not authorized by the
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applicable statute and is thereby, pro tanto, in-

valid.

(4) That Section 20 of the Immigration Act of

1950 is inapplicable to plaintiff or, if applicable,

Section 20 is unconstitutional as so applied in that

it is an ex post facto law, that it imposes cruel and

inhuman punishment and that it deprives plaintiff

of his liberty without due process of law in viola-

tion of the Article I, Section 9, the Eighth Amend-
ment, and the Fifth Amendment to the Constitu-

tion of the United States respectively.

MARGOLIS and McTERNAN,
By /s/ JOHN W. PORTER,

Attorneys for Appellant.

Affidavit of Service by Mail attached.

[Endorsed] : Filed February 13, 1952.




